In a civil penalty proceeding.  In a prior proceeding now
on review with the Commission, Secretary of Labor v. Black
Diamond Coal Mining Company, SE 82-48, April 20, 1983, I
refused to review such findings.  In Secretary of Labor v.
Glen Irvan Corporation, PENN 83-27 and PENN 83-146, November 3,
1983, I rejected any notion that the Secretary's Part 100
"single penalty" assessment regulations were binding on a
Commission Judge.  In rejecting a "non-S&S" $20 penalty
assessment, I considered the facts and circumstances surrounding
that particular violation de novo, and assessed an increased
civil penalty on the basis of my gravity findings.  In short,
I considered the matter of "S&S" in the context of gravity.

In its posthearing brief, Monterey cites a plethora
of precedent cases decided by Commission Judges in which
special "S&S" findings were reviewed.  Counsel states that
my Black Diamond decision, and a decision by Judge Melick
in Windsor Power House Coal Company v. Mine Workers, 1 MSHC
2484, WEVA 79-199-R and WEVA 79-200-R, July 3, 1980, stand
"in stark contrast" to the other decisions holding that
special findings may be reviewed within the context of a
civil penalty contest.  I am overwhelmed by this "weight of
authority," and while I realize that consistency dictates
that I rule otherwise, I will consider the special findings
made by Inspector Melvin in these proceedings.

As I have noted in several prior decisions concerning
the application of the Commission's holding in Cement Division,
National Gypsum Co., the issue of reviewability of special
findings in the context of civil penalty proceedings was not directly
raised or addressed by the parties in that case.  The parties
apparently assumed that such findings could be reviewed,
and the Commission itself noted that its interpretation of
the phrase "significant and substantial" was made "in the
context of a civil penalty proceeding."  It did not specifically
rule on the issue of reviewability because that issue was
apparently not specifically articulated on the record.  In
any event, I take note of the following interpretation of
the term "significant and substantial" made by the Commission
in Cement Division, National Gypsum Co., 3 FMSHRC 822
(April 1981), aff'd in Secretary of Labor v. Consolidation
Coal Company, decided January 13, 1984, WEVA 80-116-R, etc.
affirming a prior holding by a Commission Judge, 4 FMSHRC
747, April 1982:

[A] violation is of such a nature as could
significantly and substantially contribute to
the cause and effect of a mine safety or health
hazard if, based upon the particular facts
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